Members of the Affordability, Real Estate Law and Mortgages Work Group of the Virginia Housing
Commission:

On behalf of the Virginia Apartment and Management Association {(VAMA) and the Apartment and
Office Building Association (AOBA) of Metropolitan Washington, | respectfully submit the attached
documents for your consideration in conjunction with your review of 5.B. 1224 {2012). Senator Locke’s
legislation, which is slated to be heard at Work Group’s July 16 meeting, would add “lawful source of
income” to the list of protected classes under fair housing law, effectively mandating participation in the
voluntary federal housing choice (Section 8) voucher program. Our organizations oppose this measure,
which would subject housing providers to substantial regulatory, time and cost burdens while doing
little to increase affordable housing and decentralize poverty.

For the purposes of providing background information and industry perspective, we have included the
following items in this packet:
s A brief fact sheet outlining the parameters of the federal-housing choice voucher program and
the failings of mandatory participat.ion
* Alisting of highlighted regulatory burdens to which housing providers must submit associated
with the program
¢ Acopy of a New York Governor David Patterson’s 2010 veto message, detailing reasons for the
rejection of similar legislation in the state of New York

| hope that you find this information helpful. Should you have any questions, please do not hesitate to
contact me directly. | will also be in attendance at Tuesday’s Work Group meeting.

Brian M. Gordon, MPA

Vice President, Government Affairs, Virginia
Apartment and Office Building Association {AOBA)
of Metropolitan Washington

1050 17" Street, NW, Suite 300

Washington, DC 20036

(202) 296-3390

{202) 296-3399 fax

(703) 307-0564 celt

bgordon@aoba-metro.ocrg




Please Oppose S.B. 1224
(Locke - Unlawful Discriminatory Housing Practices)

S.B. 1224 seeks to define and add the term “lawful source of income” to the list of protected
classes under fair housing law. Such action would effectively mandate participation in the
currently voluntary federal housing choice (Section 8) voucher program.

The Requirements of the Section 8 Program Go Far Beyond Virginia’s
Carefully Crafted Landlord/Tenant Law

The federal housing choice voucher program was not intended to be mandatory. In weighing
whether or not to accept vouchers, housing providers must consider a number of factors
extending far beyond the notion of a “guaranteed rent payment.” Property owners
participating in the program must adhere to additional administrative burdens and inspection
requirements that they would not otherwise. These burdens are highlighted in greater detail in
the attached documents. Needless to say, depending on various financial, management and
operations considerations, participation in the program may not be workable for all
communities. Property owners should retain the freedom to choose whether or not to take on
the additional time and cost burdens associated with the program, without being subjected to
substantial legal liability, even when in full compliance with Virginia’s laws.

S.B. 1224 Will Not Accomplish Its intended Outcome of Increasing Housing
Affordability and Dispersing Clusters of Poverty

Even when “lawful source of income” is added as a protected class, property owners will
continue to use screening criteria such as rent payment history, criminal history and references.
Additionally, the federal housing choice voucher program lacks a reliable funding source, as
demonstrated by recent cutbacks in voucher availability due to sequestration. Mandating
participation thereby subjects owners to increased financial burdens and operational instability,
while doing nothing to reduce the number of voucher candidates currently wait-listed to
receive federal assistance.



Policy Considerations for Housing Providers
Federal Housing Choice (Section 8) Voucher Program

Housing providers that choose to participate in the federal housing choice (Section 8) voucher
program must enter into a three-way contract between them, the housing authority providing
the voucher, and the resident. An example of this contractual rider is attached. Highlighted
below are just a few of the additional requirements contained in this agreement:

» Housing providers may not consider non-payment of rent as a lease violation nor may they
terminate a federal housing choice voucher lease for certain enumerated reasons, which
limit the property owner’s ability to maintain supervision and control over its quality
assurance standards.

¢ The housing provider must comply with maintenance, utilities and other service standards
required by HUD, which far exceed those included in Virginia’s landlord/tenant law and
building and maintenance codes. The housing providers must submit to per-unit
inspections (often duplicative of those already conducted by local governments) to
determine suitability of a unit each time a lease is executed/renewed. Scheduling of such
inspections can be quite a challenge when working with overloaded housing authorities and
can result in a unit remaining vacant for extended time periods of up to months at a time or
forgoing rent payments for while awaiting inspection or remediation a violation, even when
caused by the tenant.

¢ The housing provider must act in a quasi-law enforcement capacity to determine if any
voucher-holding resident is abusing alcohol or drugs or engaging in other criminal activity.

e Voucher-holding residents are allowed to engage in profit-making activities unrelated to
residential use of the premises, potentially conflicting with local zoning faws.

e |eases under the federal housing choice voucher program can automatically terminate
without notice to the housing provider.



U.S. Department of Housing

and Urban Development

Office of Public and Indian Housing
OMB Approval 2577-0169 (Exp. 04/30/2014)

Housing Assistance Payments Contract

(HAP Contract)
Section 8 Tenant-Based Assistance
Housing Choice Voucher Program

Privacy Act Statement. The Depariment of Housing and Urban Development (HUD) Is authorized to collect the information reguired on this form by
Section 8 of the U.S. Housing Act of 1837 (42 U.S.C. 14371). Collection of family members’ names and tinit address, and cwner’'s name and paymeant
address is mandatory. The information is used to provide Ssction 8 tenant-bassd assistance undar the Housing Choice Voucher program in the form
of housing assistance payments. The information also specifies what utilities and appliances are to be supplied by the owner, and what utilities and
appliances are to be supplied by the tenant, HUD may disclose this information to Federal, State and iocal agencies when refevant to divil, eriminal, or
regulatory investigations and prosecutions. It will not be otherwise disclosed or released outside of HUD, except as permitted or required by law.

Fafure o provide any of the Information may resull i derdy of Tejecton of 1amily of Gwner pal icipaion in e progran.

Instructions for use of HAF Contract

This form of Housing Assistance Payments Contract (HAP contract)
is used to provide Section 8 tenant-based assistance under the
housing choice voucher program (voucher program) of the U.S.
Department of Housing and Urban Development (HUD). The main
regulation for this program is 24 Code of Federal Regulations Part
982.

The local voucher program is administered by a public housing
agency (PHA) . The HAP contract is an agreement between the PHA
and the owner of a vnif occupied by an assisted family. The HAP
contract has three parts:

Part A Condtract imformation (fill-ins), See
section by section instructions. Part B
Body of contract

Part C Tenancy addendum

Use of this form
Use of this HAP contract is required by HUD. Modification of the
HAP contract is not permitted. The HAP contract must be word-for-
" word in the form prescribed by HUD.
However, the PHA may choose to add the following:
Language that prohibits the owner from collecting a securigy
deposit in excess of private market practice, or in excess of
amounts charged by the owner to unassisted tenants: Such a
prohibition must be added to Part A of the HAP contract.

Language that defines when the housing assistance payment by
the PHA is deemed received by the owner (e.g., upon mailing
by the PHA or actnal receipt by the owner). Such language
must be added to Part A of the HAP contract,

To prepare the HAP contract, fill in all contract information in Part
A of the contract. Part A must then be executed by the owner and the
PHA.

Use for special housing types

In addition to use for the basic Section 8 voucher program, this form
must also be used for the following “special housing types™ which are
voucher program variants for special needs (see 24 CFR Part 982,
Sobpart M): (1) single room occupancy (SRO) housing; (2}
congregate housing; (3) group home; {(4) shared housing; and (5)
manufactured home rental by a family that leases the manufactured
home and space. When this form is used for a special housing type,
the special housing type shall be specified in Part A of the HAP
contract, as follows: “This HAP contract is used for the following
special housing type under HUD regulations for the Section 8
voucher program: (Insert Wame of Special Housing type).”

Previous editions are chsolete
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However, this form may not be used for the following special
housing types: (1) manufactured home space rental by a family that
owns the manufactured home and leases only the space; (2)
cooperative housing; and (3} the homeownership option under
Section 8(y) of the United States Housing Act of 1937 (42 U.S.C.

14378y)).

How to fill in Part A
Section by Section Instructions

Section 2: Tenant
Enter full name of tenant.

Section 3. Contract Unit
Enter address of unit, including apartment number, if any.

Section: 4. Household Members

Enter full names of alt PHA-approved household members. Specify if
any such person is a live-in aide, which is a person approved by the
PHA to reside in the unit to provide supportive services for a family

member who is a person with disabilities.

Section 5. Imitial Lease Term
Enter first date and last date of initial lease term.
The initial lease term must be for at least one year. However, the
PHA may approve a shorter initial lease term if the PHA
determines that:
Such shorter terrm would improve housing

opportunities for the tenant, and

Such shorter term is the prevailng local market

practice.

Section 6. Initial Rent to Owner

Enfer the amount of the monthly rent to owner during the
initial lease term. The PHA must determine that the rent to owner is
reasonable in comparison to rent for other comparable unassisted units,
During the initial lease term, the owner may not raise the rent to
OWTIET.

Section 7. Housing Assistance Payment .
Enter the initial amount of the monthly housing assistance
paymert.

Section 8. Utilities and Appliances.

The lease and the HAP contract must specify what utilities and
appliances are to be supplied by the owner, and what

utilitiss and appliances are fo be supplied by the tenant. Fill i
section & to show who is responsible to provide or pay for utilities
and appliances.

form HUD-52641 (8/2009)
ref Handbook 7420.8



Housing Assistance Payments Contract U.S. Dapartment of Housing
and Urban Development

(HAP Contract) . Office of Public and Indian Housing
Section 8 Tenant-Based Assistance
Housing Choice Voucher Program

Part A of the HAP Contract: Contract Information
(To prepare the contract, fiif out al! confract information in Part A.)

1. Contents of Contract This
HAP contract has three parts:

Part A: Contract Inforration
Part B: Body of Centract Part
C: Teneney Addendum

2. Tenant

3.  Contract Unit

4. Household

The following persons may reside in the unit. Other persons may not be added to the household withowut prior written approval of
the owner and the PHA.

5. Initial Lease Term
The initial lease term begins on (mm/dd/Anyyy):

The initial {ease term ends on (mmv/dd/yyyy):

6. Inifial Rent to Owner

The initial rent to owner is: $
During the initial isase term, the owner may not raise the rent to owner.

7. Initial Housing Assistance Payment

The HAP contract term cornmences on the first day of the initial lease term. At the beginning of the HAP contract tenn, the amount
of the housing assistance payment by the PHIA to the owner is § per month.

The amount of the monthly housing assistance payment by the PHA to the owner is subject to change during the HAP contract term
in accordance with ITUD requirements.

form HUD-52641 (8/2009)
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8. Utilities and Appliances
The owner shall provide or pay for the utilities and ?gpl iances indicated below by an “ 07, The tenant shall pravide or pay for the utilities and appliances indicated

below by 2 T, Unless otherwise specified below,

¢ owner shall pay for all utilities and appliances provided by the owner.

Item Specify fuet type Provided by | Paid by
Heating Natural gas D Bottle gas Ij Gil or Electric D I:[Coal or Other
Cooking Natural gas I::l Bottle gas D Oil or Electric D -DCGEﬁ or Other
Water Heating Natural gas Ij Bottle gas |:| Oil or Electric D DCoal or Other
Other Electric l R N B o S
Water
Sewer

Trash Collection

Air Conditioning

Refrigerator

Range/Microwave _- ‘

Other (specify)

Signatures:

Public Housing Agency

Owner

Printor Type Name of PHA

Signature

Print or Type Name and Title of Signatory

Print or Type Name of Owner

Signature

Print or Type Naroe and Title of Signatory

Date (ror/ddiyyyy) Date (mm/ddfyyyy)
Mail Payments fo:
Name
Address (street, city, State, Zip)
form HUD-52641 (8/2008)
Previous editions are obsolete- Page 3 of 12 ref Handbook 7420.8



Housing Assistance Payments Contract
(HAP Contract)

Section 8 Tenant-Based Assistance
Housing Choice Voucher Program

U.S. Department of Housing
and Urban Development
Office of Public and Indian Housing

Part B of HAP Contract: Body of Contract

1. Purpose

a.  This is a HAP contract between the PHA and the
owner. The HAP confract is entered to provide
assistance for the famdly under the Section 8 voucher
program (see HUD program regulations at

24 Code of Federal Regulations Part 982).

for such breach include recovery of overpayments,
suspension of housing assistance payments,
abatement or other reduction of houging assistance
payments, termination of housing assistance
payments, and termination of the IAP confract. The
PHA may not exercise such remedies against the
owner because of an HQS breach for which the
family is responsible, and that is not caused by the
owner.

b.  The HAP contract only applies to the household and d.  The PHA shall not make any housing assistance
contract unit specified in Part A of the HAP payments i the confract unit does not theet the HQS,
. confract ‘ unless the owner corrects the defect within the
¢.  During the HAP contract term, the PHA will pay period specified by the PHA and the PHA verifies
housing assistance payments to the owner in the correction. If a defect is life threatening, the
accordance with the HAP contract. owner must correct the defect within no meore than
d. The family will reside in the contract unit with 24 howrs, For other defects, the owner must correct
assistance under the Section 8 voucher program. The the defect within the period specified by the PHA.
housing assistance payments by the PHA assist the e.  The PHA may inspect the contract unif and prermises
tenant to lease the contract unit from the owner for at such times as the PHA defermines necessary, to
occupancy by the family. ensure that the unit is in accordance with the HQS.
f. The PHA must notify the owner of any HOS defects
2. Lease of Contract Unit shown by the inspection. ) .
g The owner must provide all housing services as

a  The owner has leased the contract unit o the tenant
for occupancy by the family with assistance under
the Section 8 voucher program.

b The PHA has approved leasing of the unit in

agreed to in the lease.

4. Term of HAP Contract

accordance with requirements of the Section 8 2. Relation to lease term. The term of the HAP
voucher program. : contract begins on ihe first day of the initial term of
¢  The lease for the contract unit must include word- the lease, and terminates on the last day of the term
for-word all provisions of the tenancy addendum of the lease (including the initial lease term and any
required by HUD (Part C of the HAP contract), extensions). i
b. When HAP contract terminates.

d  The owner certifies that:
(1) The owner and the tenant have entered mto a
iease of the contract unit that includes all
provisions of the tenancy addendum.

(2) The lease is in a standard form that is used in
the Jocality by the owner and that is generally
used for other unassisted tenants in the

(1) The HAP contract terminates automatically if
the lease is terminated by the owner or the
tenart.

(2) The PHA may terminate program assistance
for the family for any grounds authorized in
accordance with HUD requirements. If the
PHA terminates program assistance for the

premisas, h ,
(3) The lease is consistent with State and local family, the HAP contract terminates
law automatically.

e  The owner is responsible for screening the family’s
behavior or suitability for tenancy. The PHA is not
responsible for such screening. The PHA has no
liability or responsibility fo the owner or other
persons for the family’s behavior or the family’s
conduet in fenancy.

3. Maintenance, Utilities, and Other Services

a.  The owner must maintain the confract unijt and
premises in accordance with the housing quality

(3) Ifthe family moves from the contract unit, the
HAP contract terminates automatically.

(4) The HAP confract ferrninates automatically 180
calendar days afier the last housing assistance
payment to the owner.

(5) The PHA may terminate the HAP contract if
the PHA determines, in accordance with HUD
requirements, that available program fimding is
not sufficient to support continued assistance
for families in the program.

(6) The HAP contract terminates automatically upon the

standards (H(S). ) . death of 2 single member household, including single
b, The owner must provide all utilities needed to member Households with & live-in aide-
comply with the HOS.

c.  If the owner does not maintain the contract unit in
accordance with the HQS, or fails to provide all
utilities needed to comply with the HQS, the PHA
may exercise any available remedies. PHA remedies

form HUD-52641 (8/2006)
Previous editions are obsolete Page 4 0f 12 ref Handbook 7420.8



(7)  The PHA may terminate the HAP contract if the
PHA defermines that the contract unit does not
provide adequate space in accordance with the
HQS because of an increase in family size or a
change in family composition.

(8)  Ifthe family breaks up, the PHA may terminate
the HAP coniract, or may continue housing
assistanice payments on behalf of family members
who remain in the contract unit.

(9)  The PHA may ferminate the HAP contract if the
PHA determines that the unit does not meet all
requirements of the HQS, or determines that the
owner has otherwise breached the HAP contract.

5. Provision and Payment for Utilities and Appliances

a.  The leass st specify what utilities are to be provided
or paid by the owner or the tenant.

b.  The lease must specify what appliances are to be pro-
vided or paid by the owner or the tenant.

c. Part A of the HAP confract specifies what filities and
appliances are 1o be provided or paid by the owner or
the tenant. The lease shall be consistent with the HAP
conteact.

6. Rent to Owner: Reasonable Rent

a  During the HAP contract teqm, the rent to owner may at
no time exceed the reasonable rent for the contract
unit as most recently determined or redetermired by
the PHA in accordance with HUD requirements.

b. The PHA must determine whether the rent to owner is
reasonable in comparison to rent for other comparable
unassisted units. To make this determination, the PHA
must consider:

(1}  The location, quality, size, unit type, and age of
the contract unit; and

(2)  Any amenifies, housing services, taintenance
and utilities provided and paid by the owner.

¢, The PHA must redetermine the reasonable rent when
required in accordance with HUD requirements. The
PHA may redefermnine the reasonable rent at any time.

d. During the HAP contract terim, the rent o owner may
not exceed rent charged by the owner for comparable
unassisted units in the premises. The owner must give
the PHA any information requested by the PHA on
rents charged by the owner for other units in the
prermises or elsewhere.

7. PHA Payment to Owner
a. When paid

{I)  During the term of the HAP contract, the PHA
must make monthly housing assistance payments
to the owner on behalf of the family at the
beginning of each month.

(3] The PHA must pay housing assistanice payments
promptly when due to the owner.

(3) If housing assistance payments are not paid

promptly when due after the first two calendar
months of the HAP contract term, the PHA shall
pay the owner penalties if all of the following
circumstances. apply: () Such penalties are in
accordance with generally accepied practices and
law, as applicable in the-local housing market,

governing penalties for late payment of rent by a

tenant; (ii) It is the owner’s practice to charge
such penalties for assisted and unassisted tenants;
and (iif) The owner also charges such penalties
against the tenant for late payment of family rent
to owner. However, the PHA shall not be
obligated fo pay any late payment penalty if HUD
determines that late payment by the PHA is due
to factors beyond the PHA’s control. Moreover,
the PHA shall not be cobligated to pay any late
payment penalty if housing assistance payments
by the PHA are delayed or denied as a remedy for
owner breach of the HAP contract (including any
of the following PHA remedies: recovery of
overpayments, suspension of housing assistance
paymentis, abatement or reduction of housing
assistance payments, termination of housing
agsistance payments and termination of the
contract).

(4} Housing assistance payments shall only be paid
to the awner while the family is residing in the
contract unit during the term of the HAP confract,
The PHA shall not pay a housing assistance
payment to the owner for any month after the
menth when the family moves out. 7

b. Owner compliance with HAP contract. Unless the
owner has complied with alt provisions of the HAP
contract, the owner does not have a right to receive
housing assistance payments under the HAP contract,

¢. Amount of PHA payment to owner

(1) The amount of the monthly PHA housing
assistance payment to the owner shall be
determined by the PHA m accordance with HUD
requirements for a tenancy under the voucher
program.

(2) The amount of the PHA housing assistance
payment is subject to change during the HAP
confract term in accordance with HUD
requirements. The PHA must notify the family
and the owner of any changes in the amount of
the housing assistance payment.

(3} The housing assistance payment for the first
month of the HAP contract term shall be pro-
rated for a partial month.

d. Application of payment. The monthly housing
assistance payment shall be credited against the
monthly rent to owner for the contract unit.

e Limit of PHA responsibility.

(1) The PHA is only responsible for making housing
assistance payments to the owner in accordance
with the HAP contract and HUD requirements for
a tenancy under the voucher program.

(2} The PHA shall not pay any portion of the rent to
owner in excess of the housing assistance
pavrnent. The PHA shall not pay any other claim
by the owner against the family.

f Overpayment to owner. If the PHA determines that
the owner is not entitled to the housing assistance
payment or any part of it, the PHA, i addition to other
remedies, may deduct the amount of the overpayment
from any amounts due the owner {including amounts
due under any other Section 8 assistance contract).

8. Owner Certification

form HUD-52641 (8/2009)
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criminal activity or any violent criminal activity,

b.  Ifthe PHA determines that a breach has occurred, the
PHA may exercise any of its rights and remedies under

the HAP contract, or any other available rights and
remedies for such breach. The PHA shall notify the
owner of such defermination, including a brief
staternent of the reasons for the determination. The

During the term of this contract, the owner certifies that:

a 'The owner is maintaining the contract unit and prernises in
accordance with the HQS.

b. The contract unit is leased to the tenant. The lease includes
the tenancy addendum (Part C of the HAP confract),
and is in zccordance with the HAP contract and
program requirements. The owner has provided the

lease to the PHA, including any revisions of the lease.
The rent to owner does not exceed rents charged by the
owner for rental of comparable unassisted units in the
premises.

notice by the PHA to the owner may require the owner
1o take corrective action, as verified or determined by
the PHA, by a deadline prescribed in the notice.

The PHA’s rights and remedies for owner breach of the

d Except for the rent to owner, the owner has not HAP contract include recovery of overpayments,
received and will not receive any payments or other suspension of housing assistance payments, ahatement
consideration (from the family, the FHA, HUD, or any or other reduction of housing assistance payments,
other public or private source) for rental of the contract termination of housing assistence payments, and
wmit during the HAP contract term. termination of the AP contract.

e The family does not own or have any interest in the d.  The PHA may seck and obtain additional relizf by
contract znit. ) Jjudicial order or action, including specific performance,

f. To the best of the owner’s knowledge, the members of’ other injunctive relief or order for damages.
the family reside in the confract unit, and the unit is the e.  Even if the family continues to live in the contract unit,
family’s only residence. the PHA may exercise any rights and remedies for

g The owner (including a principal or other interested owner breach of the HAP confract.
party) is not the parent, child, grandparent, grandchild, f The PHA’s exercise or non-exercise of any right or

sister, or brother of any member of the family, unless
the PHA has determined (and has notified the owner
and the famiiy of such determination) that approving
rental of the unit, notwithstanding such relationship,
would provide reasonable accommodation for a famnily

remedy for owner breach of the HAP contract is not a
waiver of the right to exercise that or any other right or
remedy at any time.

11. PHA and HUD Access o Premises and Owner’s Records

mepiber who is a person with disabilities. a.  The owner must provide any information pertinent to
has T . the HAP contract that the PHA or HUD may

9. Prohibition of Diserimination. In accordance with reasonably require. _
applicable faqual opportunity statutes, Executive Orders, b, The PHA, HUD and the Comptroller General of the
and regulations: United States shall have full and free access to the
a. The owner must not discriminate against any person contract unit and the premises, and to al! accounts and
because of race, colar, religion, sex, nationa! origin, other records of the owner that are relevartt o the HAP
age, familial status, or disability in connection with the contract, including the right to examine or audit the

HA’P contract, records and to make copies.

b. The owner must cooperate with the PHA and HUD in c.  The owner must grant such access to computerized or

conducting equal opporiunity compliance reviews and
complaint investigations in connection with the HAP
contract.

10. Owner’s Breach of HAP Contract

other electronic records, and to any computers, equip-
ment or facilities containing such records, and must
provide any information or assistance needed o access
the records.

12. Exclusion of Third Party Rights

a Al'l}’ c?f the followil}g actions by the owner (inchding a a  The family is ot a party to or third party beneficiary of
principal or other mterestf:d party) is a breach of the Part B of the AP contract. The family may not
HAP contract by the owner: enforce any provision of Part B, and may not exercise

(1)  If the owner has violated any obligation under the
HAP contract, including the owner’s obligation
to maintain the unit in accordance with the HQS.

any right or remedy against the owner or PHA under
Part B.

i L b.  The tepant or the PHA may enforce the tenancy

(2)  If the owner has vm]a_.ted' any obligation under addendum (Part C of the HAP contract) against the
any other housing assistance payments confract owner, and may exercise any right or remedy against
under Section 8. the cwner under fhe terancy addendum.

(3)  Ifthe owner has committed fraud, bribery or any c.  The PHA does not assume any responsibility for injury
ather corrupt or criminal act in connection with to, or any liability to, any person injured as aresult of
any Federal housing assistance program. the owner’s action or failure to act in connection with

(4)  TFor projects with mortgages insured by HUD or management of the contract unit ar the premises or with
loans made by HUD, if the owner has fafled fo J.mplementata.nn of thf_- HAP contract, or as a result of
comply with the regulations for the applicable any other action or failure to act by the owner.

d.  The owner is not the agent of the PHA, and the HAP

mortgage insurance or loan program, with the
mortgage or mortgage note, or with the
regulatory agreement; or if the owner has
committed fiaud, bribery or any other comupt or
criminal act in cormegtion with the mortgage or
loan.

(5) ifthe owner has engaged in any drug-related

contract does not create or affect any relationship
between the PHA -and any lender to the owner or any
suppliers, employees, contractors or subcontractors
used by the owrer in connection with management of

form HUD-52841 (8/2009)
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the contract unit or the premises or with
implementation of the HAP contract,

13. Conflict of Interest

a  “Covered individual” means a person or entity who isa
member of any of the following classes:

{1) Any present or former member or officer of the
PHA (except 2 PHA commissioner who is a
participant in the program);

{2) Any employee of the PHA, or any contractor,
sub-contractor or agent of the PHA, who
formulates policy or who influences decisions
with respect to the program;

(3) Any public official, member of a governing body,
or State or local legislator, who exercises
functions or responsibilities with respect to the
program; or

(4) Any member of the Congress of the United
States.

b. A covered individual may not have any direct or
indirect interest in the HAP contract or in any benefits
or payments under the contract (including the interest
of an immediate family member of such covered
individua) while such person is a covered individual or
during one vear thereafler.

¢ “Immediate family member” means the spouse, parent
(including a stepparent), child (including a stepchild),
grandparent, grandchild, sister or brother (including a
stepsister or stepbrother) of any covered individual.

d. The owner certifies and is responsible for assuring that
no person or entity has or will have a prohibited
interest, at execution of the HAP contract, or af any
time during the HAP contract term.

e. If a prohibited interest occurs, the owner shall promptly

and fully disclose such interest to the PHA and HUD.

f. The conflict of interest prohibition under this section

may be waived by the HUD field office for good cause.

g. No member of or delegate to the Congress of the
United States or resident commissioner shall be
admitted to any share or part of the HAP confract or to
any benefits which may arise from it.

14. Assignment of the FIAF Contract

a  The owner may not assign the HAP contract to a new
owner without the prior written consent of the PHA.

b.  If the owner requests PHA consent to assign the HAP
comtract to a new owner, the owner shail supply any
information as required by the PHA pertinent to the
proposed assignment.

¢, The HAP contract may not be assigned to a new owner
that is debarred, suspended or subject to a limited
denial of participation under HUD reguiations (see 24
Cade of Federal Regulations Part 24},

d.  The HAP contract may not be assigned to-a new owner
if HUD has prohibited such assignment because:

(1) The Federal government has instituted an
administrative or judicial action against the
owmer or proposed new owner for violation of the
Fazir Housing Act or other Federal egual
oppoertunity requirements, and such action is
pending; or

(2} A court or administrative agency has determined
that the owner or proposed new owner violated

the Fair Housing Act or other Federal equal
opportunify requirements.

e. The HAP confract may not be assigned to a new owner
if the new owner (including a principal or other
interested party) is the parent, child, grandparent,
grandchiid, sister or brother of any member of the
family, unless the PHA has determined (and has
notified the family of such determination) that
approving the assignment, notwithstanding such
relationship, would provide reasonable accommodation
for a family member who is a person with disabilities.

f. The PHA may deny approval to assign the HAP
contract if the owner or proposed new owner (including
aprincipal or other Interested party):

{1} Has violated obligations under a housing assistance
payments contract under Section 8;

{2) Has comumitted fraud, bribery or any other corrupt
or ¢riminal act in connection with any Federal
housing program,

{3) Has engaged in any drug-related criminal activity
or any violent criminal activity;

{4) Has a history or practice of non-compliance with
the HQS for units leased under the Section 8
tenant-based programs, or non-compliance with
applicable housing standards for units leased with
project-based Section 8 assistance or for units
leased under any other Federal housing program;

(5) Has a history or practice of failing to ferminate
tenancy of tenants assisted under any Federally
assisted housing program for activity engaged in
by the tenant, any member of the household, a
guest or another person under the control of any
merber of the household that:

(a) Threatens the right to peaceful enjoyment
of the premises by other residents;

(d) Threatens the health or safety of other
residents, of employees of the PHA, or of
owner employees or other persons engaged in
management of the housing;

{c) Threatens the health or safety of] or the
right to peaceful enjoyment of their residents
by, persons residing in the immediate vicinity of
the premises; or

{d) Is drug-related criminal activity or
violent criminat activity;

(6) Has a history or practice of renting units that fail fo
meet State or local housing codes; or

{7) Has not paid Stafe or local real estafe taxes, fines or
assessments.

g. The new owner must agree to be bound by and comply
with the HAP contract. The agreement must be in
writing, and in a fonm acceptable to the PHA. The new
owner must give the PHA a copy of the executed
agreement.

15, Foreclosure. In the case of any foreclosure, the immediate
successor in interest in the property pursuant to the foreclosure
shall assume such interest subject to the lease between the prior
owner and the tenant and to the HAP coniract between the prior
owner and the FHA for the occupied unit. This provision does not
affect any State or local law that provides longer time periods or
other additional protections for tenants, This provision will sunset
on December 31, 2012 unless extended by kaw.

Previous editions are sbsolete
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16. 'Written Notices. Any notice by the PHA or the owner
in connection with this contract must be in writing.

17.  Entire Agreement: Interpretation

a. The HAP contract contains the entire agreement between
the owner and the PHA.

b The HAF contract shall be interpreted and impiemented
in accordance with all statutory requirements, and with
all HUD requirements, including the HUD program
regulations at 24 Code of Federal Regulations Part 982,

form HUD-52641 (8/2009)
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Housing Assistance Payments Contractu.s. Department of Housing
(HAP Contract)and Urban Development
Section 8 Tenani-Based Assistance Office of Public and Indian Housing
Housing Choice Voucher Program

Part C of HAP Contract: Tenancy Addendum

1. Section 8 Voucher Program

a.

2. Lease

The owner is leasing the confract unit to the tenant
for oceupancy by the enant’s family with assistance
for a tenancy under the Section 8 housing choice
voucher program (voucher program) of the Unifed
States Department of Housing and Urban
Development (HUD).

The owner has entered into a Housing Assistance -
Payments Contract {(HAP contract} with the PHA
under the voucher program. Under the HAP
contract, the PHA will make housing assistance
payments to the owner to assist the tenant in leasing
the unit from the owner.

The owner has given the PHA a copy of the lease,
inchuding any revisions agreed by the owner and the
tenant The owner certifies that the terms of the lease
are in accordance with all provisions of the HAP
coniract and that the jease includes the tenancy
addendum.

The tenant shall have the right to enforce the
tenancy addendum agamst the owner. If there is any
conflict between the tenancy addendurm and any
other provisions of the lease, the language of the
tenancy addendum shall confrol.

3. Use of Contract Unit

a.

During the lease terrn, the family will reside in the
contract unit with assistance under the voucher
program.

The cornposition of the household st be approved
by the PHA. The family must promptly inform the
PHA of the birth, adoption or court-awarded custody
of a child. Other persons may not be added to the
household without prior written approval of the
owrer and the PHA.

The confract unit may only be used for residence by

the PHA-approved household members. The unit

must be the family’s onky residence. Members of the
household may engage in legal profit making
activities incidental fo primary use of the unit for
residence by members of the family.

The tenant may not sublease or let the unit.

The tenant may not assign the lease or transfer the
uit.

4. Rent to Owner

a

The initial rent t© owner may not exceed the amount
approved by the PHA in accordance with HUD
requirements.

Changes in the rent to owner shall be determined by
the provisions of the lease. However, the owner may
not raise the rent during the initial term of the iease.

During the term of the lease (including the initial

term of the lease and any extension term), the retit to

owner may at no time exceed:

(1) The reasonable rent for the unit as most
recently determined or redetermined by the
PHA in accordance with HUD requirements,
or

(23 Rent charged by the owner for comparable
unassisted units in the premises.

5. Family Payment to Owner

a.

The family is responsible for paying the owner any
portion of the rent to owner that is not covered by
the PHA. housing assistance payment.

Each month, the PHA will make a housing
assistance payment to the owner on behalf of the
fammily in accordance with the HAP contract The
amount of the monthly housing assistance payment
will be determined by the PHA in accordance with
HUD requirernents for a tenancy under the Section 8
voucher program.

The monthly housing assistance pavment shall be
credited against the monthly rent to owner for the
contract unit-

The tenant is not responsible for paying the portion
of rent to owner covered by the PHA housing
assistance payment under the HAP confract between
the owner and the PHA. A PHA failure to pay the
housing assistance payment to the owner is not a
violation of the lease. The owner may not terminate
the tenancy for nonpayment of the PHA housing
assistance payment.

The owner may not charge or accept, from the
family or from any other source, any payment for
rent of the unit in: addition to the rent to owner. Rent
to owner ncludes all housing services, maintenance,
utifities and appliances fo be provided and paid by
the owner in accordance with the lease.

The owner must immediately return any excess rent

payment o the fenant.

6. Other Fees and Charges

“

a.

a

Reat to owner does not include cost of any meals or
supportive services or furniture which may be
provided by the owner.

The owner may not require the tenant or family
members o pay charges for any meals or supportive
services or furniture which may be provided by the
owner. Nonpayment of any such charges is not
grounds for termination of fenancy.

The owner may not charge the fenant extra amounts
for items customarily included in rent to owner in
the locality, or provided at no additional cost to
unsubsidized tenants in the premises.

. Maintenance, Utilities, and Other Services

Maintenance




(1) The owner must maintain the unit and premises

(2)

in accordance with the HQS.

Maintenance and replacement (including
redecoration) must be in accordance with the
standard practice for the building concerned as
established by the owner.

b Utilities and appliances

)
@

The owner must provide all utilities needed to
comply with the HQS.
The owner is not responsible for a breach of
the HQS caused by the tenant’s failure to:
(2) Pay for any wtilities that are to be paid by
the tenant.
(b)  Provide and maintain any appliances
that are to be provided by the tenant,

c. Family damage. The owner Is not responsible for a
breach of the HQS because of damages beyond
normal wear and tear caused by any member of the
household or by a guest,

d Housing services. The owner must provide afl

housing services as agreed fo in the lease.

8. Termination of Tenancy by Owner

a. Requirements. The owner may only terminate the

tenancy in accordance with the lease and HUD
requirements,

b Grounds. During the term of the lease (the initial
term of the lease or any extension term), the owner
may only terminate the tenancy because of

@
@

3

#

Serious or repeated violation of the lease;

Violation of Federal, State, or local law that

imposes obligations on the fenant in

connection with the occupancy or use of the

unjt and the premises;

Criminal activity or alcohol abuse (as

provided in paragraph c); or

Other good cause (as provided in paragraph
d).

c Criminal activity or alcohol abuse.
(1) The owner may terminate the tenancy during

the term of the lease if any member of the
bouschold, a guest or another person under a
resident’s control commits any of the
following types of criminal activity:

(a) Any criminal activity that threatens the
health or safety of, or the right to
peacefill enjoyment of the preraises by,
other residents (including property
management staff residing on the
premises);

Any criminal activity that threatens the
healthy or safety of, or the right to
peaceful emjoyment of their residences
by, persons residing in the immediate
vicinity of the premises;

®

(c}  Any violent criminal activity on or near
the premises; or
(d) Any drug-related criminal activity on or

near the premises,

(2) The owner may ferminate the tenancy during
the term of the lease if any member of the
household is:

(a) Fleeing to avoid prosecution, or custody
or confinement after conviction, for a
crime, or aftempt fo commit a crime, that
is a felony under the faws of the place
from which the individual flees, or that,
in the case of the State of New Jersey, is
a high misdemeanor; or

Violating a condition of probation or

parole under Federal or State law.

(3) The owner may terminate the tenancy for
crimina} activity by a household member i
accordance with this section if the owner
determines that the household member has
committed the criminal activity, regardiess of
whether the household member has been
arrested or convicted for such activity.

(b)

(4) The owner may terminate the tenancy during
the term of the lease if any member of the
household has engaged in abuse of alcohol
that threatens the health, safety or right to
peacefil enjoyment of the premises by other
residents.

Other good cause for termination of tenancy
{1) During the initial lease term, other good cause
for termination of tenancy must be something
the family did or failed to do.
(2) During the initial lease term or during any
extension term, other good canse may include:
(a) Disturbance of neighbors,

(b} Destruction of property, or

(c) Living or housekeeping habits that cause
damage to the unit or premises.
(3) After the initial lease term, such good cause
may include:
(8) The fenant’s failure to accept the owner’s
offer of a new lease or revision;
(b) The owner’s desire to use the umit for

personal or family ase or for a purpose
other than use as a residertial rental umit;
or

(c) A business or economic reason for
termination of the tenancy (such as sale of
the property, renovation of the unit, the
owner’s desire to rent the unit for a higher
rent}.

(5} The examples of other good cause in this
paragraph do not preempt any State or local
laws to the contrary.

In the case of an owner who is an immediate

successor {n interest pursuant te foreclosure
during the term of the lease, requiring the
tenant to vacate the property prior to sale shall
not. constitute other good cause, except that the
owner may terminate the tenancy effective on
the date of transfer of the unit to the owner if
the owner: (a) will occupy the unitasa
primary residence; and (b) has provided the
tenant a notice to vacate at least 90 days before
the effective date of such notice. This

(63
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provision shall not affect any State or local law
that provides for longer time periods or
addition protections for tenants. This

provision will sunset on Pecember 31, 2012
unless extended by law.

e. Protections for Victims of Abuse.

(1) An incident or incidents of actual or threatened
domestic violence, dating violence, or stalling will
not be construed as serious or repeated violations of
the lease or other “good cause™ for termination of
the assistance, tenancy, or occupancy rights of
such a victim.

(2) Criminal activity directly relating to abuse,
engaged in by a member of a tenant’s household or
any guest or other person under the tenant’s
control, shall not be cause for termination of
assistance, tenancy, or cccupancy rights if the
tenant or an immediate member of the tenant’s
family is the victim or threatened victim of
domestie violence, dating vielence, or stalking.

(3) Notwithstanding any resfrictions on admission,
occupancy, or terminations of occupancy or
assistance, or any Federal, State or local law to the
contrary, a PHA, owner or manager may

more demanding standard than other tenants in
determining whether to evict or terminate.

(6) Nothing in this section may be construed to limit

the authority of an owner or manager to evict, or
the public housing agency to terminate assistance,
to any tenant if the owner, manager, or public
housing agency can demonstrate an actual and
immirent threat to other tenants or those employed
at or providing service to the property if the tenant
is not evicted or terminated from assistance.

(7) Nothing in this section shall be construed to

supersede any provision of any Federal, State, or
local law that provides greater protection than this
section for vietims of domestic violence, dating
violence, or stalking.

f.  Eviction by court action. The owner may only evict the
tenant by a court action.

. Owner notice of grounds

8]

At or before the beginning of a court action to
gvict the tenant, the owner must give the
tenant a notice that specifies the grounds for
termination of tenancy. The notice may be
included in or combined with any owner
eviction notice.

(2) The owner must give the PHA a copy of any
owner eviction notice at the same time the
owner hotifies the tenant.

“bifurcate” a lease, or otherwise remove a
household member from a lease, without regard to
whether a household member is a signatory to the
lease, in order to evict, remove, terminate 3)
occupancy rights, or ferminate assistance to any
individual who is a tenant or lawful occupant and

who engages in criminal acts of physical violence

against family members or others. This action may

be taken without evicfing, removing, terminating 9,
assistance 1o, or otherwise penalizing the victim of
the violence who is also a tenant or lawful
occupant. Such eviction, removal, termination of
occupancy rights, or termination of assistance shall
be effected in accordance with the procedures
prescribed by Federal, State, and local law for the
termination of leases or assistance under the
housing choice voucher prograrm.

Erviction notice means a notice to vacate, or a
complaint or other initial pleading used to
begin an eviction action under State or local
law,

Lease: Relation to HAP Contract
If the HAP contract terminates for any reasor, the lease terminates
~ automatically.
10. PHA Termination of Assistance

The PHA may ferminate program assistance for the family for any
grounds authorized in accordance with HUD requirements. If the PHA
terminates program assistance for the family, the lease terminates
awtornatically.

11. Family Move Out

The tenant must notify the PHA and the owner before the family moves
out of the unit.

(4) Nothing in this section may be construed to Emit
the authority of a public housing egency, owner, or
manager, when notified, to honor court orders
addressing rights of access or control of the
property, including civil protection orders issued to
protect the victim and -issned to address the

12. Security Deposit
a The owner may collect a security deposit from the

distribution or possession of property among the ? L (II{IO ~VeL, F . mday pn?hl.blt the o e;
household members in s where a family break: rom collecting a security deposit in excess o
private market practice, or in excess of amounts

up- charged by the owner to unassisted tenants. Any
such PHA-required restriction must be specified in
the HAP contract.)

When the famnily moves out of the contract unit, the
owner, subject to State and local law, may use the
security deposit, including any interest on the
deposit, as reimbursement for any unpaid rent
payable by the fenant, any damages to the unit or
any other amounts that the tenant owes under the
iease.

(5) Nothing in this section limits any otherwise
available authority of an owser or manager to evict B
or the public housing agency to ferminate ’
assistance to a tenant for any violation of  lease
not premised on the act or acts of violence in
guestion against the tenant or a member of the
tenant’s household, provided that the owner,
manager, or public housing agency does not subject
an individual who is or has been a victim of
domestic violence, dafing violence, or stalking to a
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c.  The owner must give the tenant a list of zll items
charged against the security deposit, and the amount
of each item. After deducting the amount, if any,
used to reimburse the owner, the owner must
promptly refund the full amount of the unused
balance to the tenant.

d. If the security deposit is not sufficient to cover
amounts the tenant owes under the lease, the owner
may collect the balance from the tenant.

13. Prohibition of Discrimination

In accordance with applicable equal opportunity stzhites, Executive
Orders, and regulations, the owner must not diseriminate against any
person because of race, color, religion, sex, national origin, age,
familial status or disability in connection with the lease.

14. Conflict with Other Provisions of Lease

a.  The terms of the tenancy addendum are preseribed
by HUD in accordance with Federal law and
regulation, as a condition for Federal assistance to
the fenant and tenant’s famity under the Section 8
voucher program.

b.  In case of any condlict between the provisions of the
tenancy addendum as required by HUD, and any
other provisions of the lease or any other agreement
between the owner and the tenant, the requirements
of the HUD-required tenancy addendum shail
control

15. Changes in Lease or Rent

a. The tenant and the owner may not make any
change in the tenancy addendum. However, if the
tenant and the owner agree fo any other changes in
the lease, such changes must be in writing, and the
owner must inunediately give the PHA a copy of
such changes. The lease, including any changes,
must be in accordance with the requirements of
the tenancy addendum.

b.  Inthe following cases, tenant-based assistance shall
not be continued unless the PHA has approved a
new tenancy in accordance with program
requirements and has executed a new HAP contract
with the owner;

(1) If there are any changes n lease requirements
governing tenant or gwner responsibilities for
utilities or appliances;

(2) Ithere are any changes in leass provisions
governing the term of the lease;

(3} Ifthe family moves to a new unit, even if the
unit is in the same building or complex.

c. PHA approval of the tenancy, and executien of a
new HAP contract, are not required for agreed
changes in the lease other than as specified in
paragraph b.

d. The owner must notify the PHA of any changes in
the amount of the rent to owner at least sixty days
before any such changes go into effect, and the
amount of the rent to owner following any such
agreed change may not exceed the reasonable rent
for the unit as most recently determined or
redetermined by the PHA in accordance with ITUD
requirernents.

16. Notices

Any notice under the lease by the tenant to the owner or by the owner
to the fenant must be in writing,

17. Definitions

Contract unit. The housing unit rented by the tenant with
assistance under the program.

Family. The persons who may reside in the unit with assistance
under the program,

HAP contract. The housing assistance payments contract between the
PHA and the owner. The PHA. pays housing assistance payments to the
owner in accordance with the HTAP contract.

Househeld. The persons who may reside in the contract unit, The
household consists of the family and any PEA-approved live-in aide.
(A live-in aide is a person who resides in the unit to provide
necessary supportive services for a member of the family who isa
person with disabilities.)

Housing quality standards (HQS). The HUD minimum

quality standards for housing assisted under the Section 8
tenant-based programs.

HUD. The U.S. Department of Housing and Urban Development.

HUD requirements. HUT} requirements for the Section 8 program.
HUD requirements are issued by FHIUD headquarters, as regulations,
Federal Register notices or other binding program directives.

Lease. The written agreement between the owner and the tenant for the
lease of the contract unit to the tenart, The lease inciudes the tenancy
addendumn prescribed by HUD.

PHA. Public Housing Agency.

Premises. The building or complex in which the contract vmit is
Iocated, including commeon areas and grounds.

Progrant. The Section 8 housing choice voucher program,

Rent to owner, The total monthly rent payable to the awner for the
contract unit. The rent to owner is the sum of the portion of rent
payable by the tenant pius the PHA housing assistance payment to
the owner. '

Section 8. Section 8 of the United States Housing Act of 1937 (42
United States Code 14371).

Tenant. The family member (or members) who leases the unit fom
the owner.

Voucher program. The Section 8 housing choice voucher program.
Under this prograrm, HUD provides funds to a PHA for rent subsidy
on behalf of eligible families. The tenancy under the lease will be
assisted with rent subsidy for a tenancy under the voucher program.
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StatreE oF NEW YORK
EXECUTIVE CHAMBER
ALBANY 2224 )

VELO. #0766
TO THE ASSEMBLY:
fam rét‘uming here\#iﬂ'z, without my approval, the f-ollowing bill:. AUG 13 2Ne
Assembly Bill Number 10689-A, entitled: '

“AN ACT to amend the executive law, in relation to discrimination based upon
the income of persons”

NOT APPROVED

This bill would amend Executive Law § 296 to make it unlawful for New York property
owners to discriminate against a person seeking housing on the basis of the source of income.
“Source of income” is defined to include “wages from lawful employment; child support;
alimony; foster care subsidies; income from social security or any other form of federal, state or
local public assistance; housing and rental subsidies; and assistance, including section 8
vouchers; savings; investment and trust accounts; and other forms of lawful income.” One of the -
most important effects of the bill would be to reqﬁire property owners to participate in the federal
Section 8 program. The Section 8 program, administered by the United States Department of
Housing and Urban Development, provides vouchers to low-income tenants that can be used for
payment of rent to property owners participating in the progrem.

This bill was prompted by very significant policy concerns. Holders of Section 8
vouchers often find it difficuit to locate housing becanse many property owners do net rent to
Section 8 tenants. It was not so long ago that advertisements for apartments explicitly included
“No Section 8.” For the Section § program to be meaning#il, enough units must be made
available for Section § tenants, A healthy Section 8 program is particularly critical in times of
sconomic crisis. '

Nenetheless, with regret I am compelled to veto the bill, both because of the heavy
burden it would place on small New York property owners at a time when they are struggling to
pay their mortgages and maintain theu' homes, and because of its impact on the State’s finances.

When a landlord aceepts a Section 8 voucher, the unit is tal{en off ofthc market while
inspections and paperwork are completed Rent is not collected on the unit during this time,
which can total three months or more, In addition, housing units are subject to annual
inspections and Section 8 payments are suspended until violations are rectified. A smail landlord

- may have no funds to pay for repairs while payments are being withheld. Even when violations
are the result of a tenant’s actions and no fault of the landlord, [andlords. are not allowed to bring
non-payment cases to Housing Court for the Section 8 portion of the rent.

The limitations placed on a landlord in regard to Section 8 vouchers are a necessary part

- of a valuable housing program, but for small landiords, they can be very onerous. For that
reason, local laws that bar discrimination on the basis of source of income often carve out such
property helders. New York City’s anti-discrimination law, for example, exempts owners of
buildings with five or fewer apartments. This bili, in contrast, applies to every property owner in

~ New York State but those who occupy one unit of a two-family home. Moreover, this bill, if

signed into law, would preempt the New York City law and eliminate the carve-out for New
York City property owners. I do not believe this broad compulsion {o participate in the Section §
program is necessary in regard to buildings with three, four and five apartments, and it has the
potential to drive such housing from the market, and have the perverse result of creating a
disincentive for people to invest in affordable heusing in New York.
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Further, this bill has the potential to substantially increase the caseload of the Division of
Human Rights, requiring a substantial commmitment of new resources and the hiring of additional
steff. Following the passage of the New York Cify ban on source of income discrimination, the
New York City Commission on Human Rights, which is responsible for enforcing the law, saw
complaints based on alleged discriminatory faiture to accept Sectien 8 vouchers swell to 20% of
its caseload. A similar upsurge in the caseload of DHR would mean hundreds of new
complaints. The additional staff necessary to process these complaints could cost as much as
$2.7 million, The Legislature has identified no existing funds and provided no new revenue to
pay for this bill, and this is an expenditure the State simply cannot afford at this time.

The bill is disapproved.
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